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PUBLIC LAW BOARD NO. 6721 

In the Matter of the Arbitration Between: 
BURLINGTON NORTHERN SANTA FE 

RAILWAY COMPANY 

and 

UNITED 'rRANSl?ORTl\,T.ION UNION 

NMB Case No. 29 
Claim of C. Gore 
Dismissal: Failure to 
Protect Shove, Line Switch 

STATEMENT OF CLAIM: (:laim on behalf of Yardman/1'.t[-iinrnan Gore for 
reinstatement to :.:;el'v.ice i..;itI) seniorit.y anci ,;lJ other rlghls 
unimpaired with pay for aLL time lost including payment of Health 
and Welfare Benefits beginning August 9, 2004 and corltinuing until 
returned to service ilnd no deduct.1.ons for outside earni.ngs and the 
removal of his alleged violations on account Carrier did not meet 
their burden of proof. 

FINDINGS OF THE BOARD: The Board !:inds that the Carr'ier and 
Organization are, respectively, Carrier and Organization, and 
Claimant an employee ' .... ithin the meaninq of th(: Rai.lway Labor Act, 
as amended, that this Board is (illly cnnalitllteri and hRS 
jurisdic~ion over the parties, claiR' and SUbject matter herein, and 
that the parties were given due notice of the hearing which was 
held on March 10, 2006, at Washingcon, D.C. Claimant was present 
at the hearing. The Board makes the following additional findings: 

The Ca)~rier and Organization aCe Partie[3 to a collective 
bargaining agreement which has been 1n effect at all times relevant 
to this dispute, covering the Carrier's employees in the Trainman 
and Yardman crafts. 

Claimant was first employed by the Carrier in March of 2004. 
He had no prior railroad industry experi.ence. C.l.::Li,mant successfully 
passed his initial training and quaLi.fied as a 9rollnd man. He 
passed his probation period. He then eneered the RCO training 
program in Barstow, CA. It appears that he was directed to do so 
by the Carrier. Claimant completed the three week course and 
received some additional training, but continued to voice conCertlS 
that he was not ready to perform the duties for which he was being 
trained. 

On August 9, 2004, during Clal,mant's Cert~f1cation Ride at the 
Barstow Yard under the observation of Management officials, tle was 
unable to place the battery into the OCU box, fAiled to properly 
li.nk up to the RCO box, failed to propedy observe the al.ignment of 
a switch and failed to protect a shove. Mal''lagem.ent \>Jitne::>se!'..; 
testified that Claimant was unable to perform these basic duties, 
even after being coached by the crelv. ~lr. French, the RCO 
qualifier, stopped the movement which, had it proceeded, could have 
caused a collision. Carrier witnesses testified that, if Clailnant 
had not been stopped, damage or injury might have reSUlted. The 
Carrier then withheld Claimant from service. Claimant denied that 
he had misaligned a switch, pointing out that he did not align any 
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switches, asserted that he had a. cleaT vie\\' of: the end of th(· ::\1;­
from his locat.ion and stated that he st:.opped che move in time oncp. 
he realized he was on the wrong track. 

The Carrier convened an investiqatj.on on :;eptember "7, 2004 to 
determine whether Claimant violated General Code of Operating Rules 
1.1, (hpril 2, 2000 F;dit:ion) Safety, 1.1.1, t-1alntain the Safe 
Course, 6.5, Handling Cars Ahead of the Enqine, And 8.2, Posi.tion 
of Switches, at which Lhe evidence de5c~ibed herei.rl was adduced. 

During the hE~c1ri.ng, the tape recorder being used to creale the 
record of the proceeding malfunct.ioned, resultinq in the loss of 
approximately 45 minutes of testimony. The Parties did their best 
to recreate the missing testimony. The Orqanizallon protested the 
malfunction. 

Claimant had previously been issued a record 10 day suspension 
for failure to appear in the Terminal Superintendent's office as 
instructed, a Leve 1 S (seriolls) viola ti on. He did not receive 
Alternative Handlimj. The Carrier's Policy for Employee 
Performance Accountability (PEP!'.), "Disrnissible Violations" sLates, 
in part, that two serious ru.le violations within 36 months may 
result in an empJ.oyee's dismissal. 

Claimant was found guilty of the cl.arges brought against him. 
He was dismissed from service on October 4, 2004. 

The instant claim for Clalrnant' s reinstatement and payment for 
all time lost, was presented in due courSe and progressed on the 
property .in the usual manne:-:, but ""it.hout resolut.ioOi and Jt was 
submitted to this Board for disposition. 

POSITIONS OF THE PARTIES: The Carrier argues that the record 
contains substantial credible evidence that Claimant violated at 
least three serious rules during his Certification Ride and thus 
failed to qualify as an RCO. It asserts that Claimant's 
demonstrated poor performance constituted a safety hazard to 
himself and others and clearly indicates his unsuitability to 
perform the type of work assigned. 

The Carrier argues that Claimant had been placed with crew 
members who possessed excellent sk.ill~:; and training ability and 
that he had been provided with addltlonal hours to train on the RCO 
equipment, as well as coaching during the certification test. The 
Carrier asserts that the starldard training period is three weeks 
and that following a request by the RCO Review Committee, Claimant 
had been given ar1 additional two weeks to become [ami liar with the 
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Barstow Yard. It corl~crlds thaL/ notwitilstandi:lg this aSsistance, 
he failed the most basic parts of Ilis certification test. 

The Carrier points out that Claimant's first task required him 
cO place the battery il)to the OCU box and t.hen to link up. It 
maintains that the evidence establishes that Claimant was unable to 
place the battery into the OeD and, after recej.ving assistance from 
the crew, was uncertain vlhat to do to complete t.h(~ link up. Th(~ 

Carrier also argues that l in performillg the work assigned as part 
of the test, Claimant fail"d to properly aliqn the switch and 
failed to protect the shove. Again it asserts Claimant failed to 
demonstrate competence lo perform these basic duties. 

The Carrier argues that tho Gvidence proves the rule 
violations and urges that the dismissal be upheld and the claim be 
denied. 

The Orqani2:ati.on ar9t1es that the Carrier- failed to prove the 
charges ugainst Cla.imant and a:cgues further t-.hat it failed to 
provide t:he Claimant with a fair and impi)r~:i()} invest.i9Llt.1.on, 
evident when it issued the harsh and excessive discipline of 
dismissal to the Cl.aimant. 

The Organization argues that at the time he was disciplined, 
Claimant was still a student, operating under the oversight of an 
instructor. It points out that he did not cause harm to himself, 
other BNSF employees or BNSF equipment. It asserts that the 
assignmem: which led to his dismissal "las a training test to 
determine whether Claimant was ready to be licensed. UTU maintains 
that the total of 13 weeks of training which Claimant received were 
dangerously inadequate to prepare him, as a trainee with no prior 
railroad experience, for real world situations. 

UTU further arques that the ability to op,c,rate a remote 
control unit cannot be: a condition of employment. It asserts that 
there is no provision that states the Cd.c:cier may terminate an 
employee's ground selLi or.i.ty r.limply because the employee cannot 
operate remote control unit,:,. 

The Organization urqes that the claim be sustained, Claimant!s 
dismissal rescinded and Claimant returned to service with all 
rights unimpaired., i.ncluding sGnior-ity a.nd health and welfare 
benefits, and wi.t.hout deduction of outs.i.de earnings/ staL'tlng 
August 9, 2004 and until ret'lrned to servlce 

DISCUSSION AND ANALYSIS: It was the burden of t:he Carr ier to adduce 
substantial credible evidence on the record ~s a whole of 
Claimant's guilt and to establish that the penalty of dism~ssal was 
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the appropriate response. For che reatJ(lOS which follow, the Board 
is persuaded that Lhe Carrier estaillj,shed Clalmarlt's violatiofl of 
certaln rules, but thaI tt18 penalty of dism~ssal was ha:sh, 
excessive and inappropri.dt8. 

The Carrier has an obligation Co ensure that employees are not 
placed in assignmeTlts which they cannot safeJy perform and has a 
further obligation to provide employees "ith training sufficient to 
perform assigned duti,es. It also has t.he :ciqht to maKe 
determinations as to qualificati.ons and suitability to perform 
particular types of work, subject to r"eview through the clai.ms 
process. 

'l'he eVl.<1ence persuades Lhf: Boa rd that the Carr ier proper 1 y 
deemed Claimant to hav(~ failed his gCO quali.fy_ing Lest. Ht? 

demonstrated lack of skill and judgment necessary to perform RCO 
duties. Claimant acknowledged as much by stating in advance of the 
test that he was not comfortable performing the duties assigned and 
asserting that he needed additional training. 

The Board is not persuaded that the Carrier provided Claimant 
with sufficient training. The assertion that he received two 
additional weeks of t.ra.ininq beyond the basic three weeks is not 
supported by the record. He received, at most, several extra days 
of RCO training. His traininq waS not preceded by any railroad 
industry experience. Be appears to have successfully completed the 
pr"e-RCO training and to have passed his probationary period. Undel 
such circumstances, it is not appropriate to place all of t.he 
consequences of the ullsuccessful RCO training program on Clai.mant. 

Moreover, it appears that Claimant was qualified as a ground 
man and was not:. obliga ted, under the terms of the governing 
Agreement, to become RCO-qualified. Neither is the Board persuaded 
that Claimant's performance was such that it "arranted wit.hholding 
him from service. I'lhet.her there "ere jobs for which he \,a5 
qualified and for which he ylould have been eligible during the 
period is not apparent fr.om the record. That question, and its 
possible economic consf~quencesl are remanded to t.he Parties for 
review and resolution. 

Claimant shaLl be ret.urned to employment, a training program 
appropriate to his status shall be developed and, upon Claimant's 
completion of that program, his qualifications and sllitability for 
employment in the Yardmnn, or such other c!:'aft in v/hich employment 
is available, shall be (~valuated and appropriate determinations 
made. 
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Ulcimately tIle Carrier has t!'10 ~iqht to make qualification and 
suitabili ty dt-)tenninat',10nS I but ';.11 the: case of emp1.oyees who [lave 
passed their pr.oba'CioIlax:Y', thdt ri·0ru: is sllb~'lec:t to r-eV1.~-~\01 l::h::ouqh 
the claims procedure. Violatjons must: LI(' proven b~] ::~uhs'::'.::J.n.t_,:l~ 

evidence and the penalty must b0 established ~o be appropTia~R L~ 
the offense. 

The Board notes th0 faulty tape recording eqllipment and 
reminds the Carr-j.el: of its rcsponsibiLi.ty t:o provide a complete 
record of the hearing and to provi,de 8<luipment necessary Lo obtain 
that record. Clearly, the Carr:1.p..r failed its responsi.bility, 
potentially jeopardizing ti,e fair hearing to which all claimants 
are entitled. That having been said, the Organization did not 
identi.fy any evidence or argument favorable to Claimnnt which '''as 
lost as a l:esult of the faulty t.ape recorder. The Board is not 
persuaded that failure of the tape and the recreated testimony, 
delay and inconveni.ence are sufficient to overturn the discipline. 

Under the Circumstances, the Board is flot convinced that: the 
Carrier properly dismj.3sed Cldimant from service. Instead, he 
should be reinstated to service and afforded re-training as well 
as any additiorlill trainlng warranted. If RCO continues not to be 
required, he should be allowed to work in non-RCO jobs for which he 
i.s qualified. If Reo qual.if.ication 1.s requil'ed, Clnimant should 
receive a full assessment as to Ills ability and suitability for the 
required jobs for which he was beinq trained. 
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AWARD: The claim Ls sustained j.n pa.!~t dnd denied i_n pay-t-,. 
Claimant t s performance .~n the ReO certi. fi.c:at,ion '.:eut '...rilE, prope~~}.y 

deemed unsal:isf.J.ctor:y. In hi.s per:onnunce durinq the :::.e~);., hf:' 
violated rules included in t::h(~ list. \'li':.h io/hicft Iv: vIas charged. 
Claimant was not properly wi~lllleld from service as a result of his 
performance during the RCO certification teRe. His status during 
the period after he was wittlheld [rom service is remanded 1:0 the 
Parties for determination and entry of appropriate remedy. 
Claimant shall be returned to duty in the same status he was in at 
the outset of his RCO Lraining. Whether he can be required to 
undergo RCO training as {) condition of h).s employment iB likewise 
remanded to the Parties. In light of the passage of time, Claimant 
shall receive r~~fresher training and, l.f RCO qll<llification is 
required, a complete new RCO training course, including additional 
training beyond the basic course, if needed. Claimant shall be 
returned to employment, a training program appropriate to his 
status shall be developed and, upon Claimant's completion of that 
program and testing, his qualifications and sui~ability for 
employment in the Yardman Craft, or sllch other craft for which he 
might be eligible, shall be evaluated and appropriat.E! 
determinati.ons made. The Carr i.er shall implement. the AWil rei vJi thi n 
30 calendar days of its execution. 

:z. 
Executed this 13/-day 01':;-'<'1', ;>006. 

~lelOber 

~~-." 
Gene L. Shire, carrier Member 

g;L9)(~ 
R. L. Marceau, Employee Member 
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VNITRP TRANSPORT~ION ONION 

NMB Case No. 29 
Cla~ of C. Gore 
DiGmi5.al. Failure to 
Protect Shove, Line Switoh 

!NTBRPRSTAT!ON: An Award ~reviouGly icsued by the Bo~rd Bustained 
in part and denied .0 p~rt a Clai.m pt:ocesting Claimant's 2004 
di.missal from .ervice [or unsatisfactory performance in the RCO 
Cl!lrtif ieation test, in viol/!-tion of =1 tipl e rules cited J. n the 
Oplnion. 

Tho Board found Claimant guilty of un.Hiafactory and unBaf. 
performance of lu.. RCa dutiesl however, it found hiB training not 
to be adequate. Mot:eove~, Cla,mont had eQtabliehed ground 
.eniority, and the Board found that he had been improporly w~thheld 
from ,uoh service U a result of )l;s performance during the RCO 
certification test and should havB been ~eturned to that status. 
rather than baing dismissed. The penalty ot dismissal was 
arbitrary and excessive, for r.easons .csted in the Opinion, 
including inadequatt training, 

Claimant's status during 'obe period aft"r he Wall dismissed wat 
remanded to the Pat:tiee for det~rrnination And appropriAte retr£dy. 
On August 17, 2006, the Parties reque$ted an Inte~rotation of the 
soa.rd's previous Award and iasuance ot b. more apecif ic remedy. The 
Award i. interpreted to read as tollows, 

Claimant'" dislfliessl .hall be rescinded and he .hAl~ be 
returned to omployment in the same st~tua he waG in at the outset 
of his RCO training, that is, as all employee holdi.ng 9l'Ound 
seniority and working in that capacity. In light of thB passage of 
t.me, 'Claimant shall be Cully and completelY retrain~d and 
requa1ifled as a ground employee, as if he were a new employee. 
before being returo~d to work a8 a ground employee, 

\1pon hiG r~qualification, Claimant may exercise hi. full 
ground seniority, including seniority covar,ng the period of h~B 
dismh.al, and .. hall be allcwod to work whltn "nd ae t.h .. e)(Oroloe of. 
his aeniority and qua.lifiQ~ticns a.llow In thl! eVertt Claimant does 
not qualify, he shall be treated by the Clu"'''jer in th .. same manner 
.s any other employe" who fails to qualify. 

Claimant .hall be requlred to undergo ReO training only if all 
oth~r, .imilarly-.ituated employ~e8 are required to do 60 or if he 
applies and is accepted for such training. rf Reo q~alifi~at1on ie 
required of l'im 0::: if he is otherwise enrolled in the training, 
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Clail't\ant ~hall be 9iven (l complete new ReO training course, 
including additional t.-aining, if needed, beyond the baeic co"X-8e. 

Upon Claimant's completion of all required training and 
te8ting, nis qualIfications and su.tabillty for employment in the 
Yardman Craft, or such other craft fox- which he might be eligible, 
,hall be evaluated and aPPx-opriate det.rminations made. In 
aas&saing Cl~imant, th. Carrier shall not be required to rel~x the 
oafety and competency requirements applicable to other employ"e~. 

If Claim ... nt becomes RCO-quahfied, he shall be allowed to 
el<erc;'se hi. seniority in !uoh job. H he do". not beoOrM RCO­
qualified, Claimant shall continue in ground service as his 
senioricy and qualifications allow. 

The re.ponsibil~ty for Claimant's unaatisfactory and unsafe 
pttrfortnAnce during his RCO qualification 1$ shax-ed bet.ween the 
Carrier and him. Element. of. Claim~nt's employment and earn~ngs 
dUJ:ing the period he Was diaminE>d are .peculative. In full 
.. atishction ot the Carrier' B financial obHgatioh to Claimant 
during the period he was dismissed, and without precedent or 
prejudice, the Carrier shall compenllate Claimant tor 180 calendar 
daye at the guaranteed extra board rate, 1e6& standard deductions. 
Claimaht's entitlement to that compensation i~ not contingent on 
his ~equalitication for *crvice. 

The Carrier ah~ll implement the Award, ae interpreted, ~ithin 
30 calendar days of He c"ecu~ioll. 

Executed this ~~.,.~ day ot $"Jlr",.,t "1, 2006. , 

-~ ill ~~ghn, Neutr"l 

~~/ --=~~ ~~--
Gene L. Shire, Carrier Member R. L. M~rceau, Employee Member 


